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THE NATION NEEDS CHILD WELFARE

by
Prof. K. B. Singh

“The legal status of the Nepalese children was more or less defined as far back es
1853 wheso, fur the first time, Nepalese cusiomary laws and social end religiovs vsuasges
were codified to bring uniformity in pensal laws oa the basis of critne #nd catte, The code,
which is known a5 the Ma/&f Ain, was smended and moditied seversl times prior 1o the
introduction of the Ponchayat system, After the intreduction of Panchayat system the code
was amended three times, Amendroents were carried out in 1963 which did away with
discrimination oe grounds of casie; and also determioed procedural tujes, offences and
penal provisions related to child offences on a rational basis.

Indeed, with the advent of the Panchayat democracy io this country, children have
been receiving incrensingly greater altention at officia) and pon-«fficial levels. While 1he
Mualki Ain provided important laws relatiog to care, profection and puidance of the

"Nepalese children, the activation of Nepail Family Planniog Association by privale
‘individuals and establishment of Family Plapning and Maternity upd Child Healih Project
by His Majesty's Governmeont are lestimony to the growing of the need for child
welfare. The foarmation of Nepal Chiidren’s Organization and estoblishment of Ba/ Mandirs
in various parts of this country is & remarkable development in the field of child welfare
activities,

Couostiiutions) safeguards do exist for tha protection of the interests of Nepalese
mioors. Traffic in human beings, slavery and forced labour are prohibited. Moreover, the
Constilution enjoins on the State to aim st the promotion of the welfare of the people by
setting up a society which is democraiic , just, dybamic and free from expleitations.

1ndentity of Child

The family vnit is found in all societies al all stages of social development; even in
some species of animal and in the family, childres ace primary members in addi'ion to
their parents. Io every {umily there are the lactors of sex-drive, reproductive urge and
cconsmy, and these factors motivate all families to some degree. Family exerts influences
and is in turn influenced by brosder sociul life throbgh customs and laws, tahaons and
mores.
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The social cortrel of the state over family cannot be questioned ia principle. Apary
from legislative measures, the state can influence and control the family in very many
ways. However, the nature, extent purpose value and liwitation of such control ang
influence are open to discussion.

All societies recognize at least three age groups: chiid, ad ull, and elder. Because of
the need for various types of sccial legislation bused on age distinctions, the dra wing of
precise lines identifying age groups and giving them a legal status or function has become

increasingly necessary in modern culture. Since the scope of this article is limited to the legal
aspect of Nepalese children, it is worthwhile to note here that in the contemporary culture,
four divisions viz., infant, pre-schoo! child, ¢hild, and youth, are recogrized in the Jower age

groups. The term infant is customarly used to mean a child under the age of one. Pre~school child

covers the ages of two to five, inclusive. The word child tends to be used in the fiterature

" in two ways, one general and the other specific As a general term, the word means a young
person ranging in age from birth to fifteen to ferm of age. Specifically, the term child is
used for children sixteen year from 6 10 14 years, inclusive. In recent years, the word
youth has been used for the range of 15 to 24, inclosive. | The conception of the Nepalese
child, formulated and 1nid down for the first time in the firsi codification of the laws of the
realm, does not differ widely from this moedern division of age groups. However, in this
couniry, a large part of child Jegislation as embedied in the Musiki Aip aims 10 protect
infants and children from legal rather than sccinl bezards. The Mu/ki Adn, in essence, is a
penal law, and as such, it deals largely with the nawure of offences including juvenile
offences. It prescribes specific punishment in accordance with the gravity of the crime and
the age of the offender. For the purpose of punishment, the Mu/éf din defines child in
Chapter II, Article |, thus: {a) Child under eigbt years of age shall not be liable for any
crime and shall pot be punishable as such: (b) Child from & to 12 years of age shall be
liable to reprimand only in lieu of fine; io cases involving imprisonment the child may be
liable to imprisonment for only two montbs; (¢} Child between the zge of 12 to 16 ycors
shall be punished in accordance with the penal provision applicable to adults and clders;
(d} Any person who causes a child to commit ctimes sball himself be liable for
punishment,

However, there are specific age limits fer specific offence as defined in the Mu/ki Ajn.
For instance in case of juvenile theft, the code provides that a child under 16 years of age
commiting theft shall not be criminally liable foc theft (Part 1V, Art. 16); & girl who by false
representation of her virginity marries shall be criminally liable provided she has attained
the age of 14 years. In other words, considerable variations exist in definition of childhood
about matters as age of adoption, rape, marrisge, legal transaction, safeguards of
proprietory right, pariition and the like. Existence of such variations is, however, not
peculiar to Nepalese laws only. In the United States there is great diversity in laws. It
should be noted however that in the United States most of these laws have heen enacted
on a siale basis and as such variations are unavoidable: In summarising it i: found thust:

Y
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a) most laws require 12 to 14 years as consent for adoption, b) lepislation specifying
rape chiefly includes 16 to 18 years; ¢} th: parents’ consent for marriage is required
for giris ia most states up to '8 years, and boys up to 21 years; d) the most trequently
established age for juveails court jurisdiction is now 18 years. In  short, child
proteciive legislation covers, with few excepiions, the first 15 years of life. More recent
legistation bas ndvanced the ages by one or more vears to protect children from being

treated as adults too early. !

Laws for Modern Age .

In Nepal tbere is no specific law reiating 1o child welfare, such as the Children Aet,
1948 of India or Chitd welfare lows 35 enncizd in Britdin or Japsn. Ristorically speaking,
the necessity of such laws was no doubc of limited nature. Now with openirg of ihe
isolated ancient Kingdom of Nepal 1o the influences of the modern world and higher
aims of economic d:velopment, industrizliz tion and modeinization, comprehensive
sovial legislation for children is ugently required. g

The social fegisiation which has been enscted in this country, such as the Farfory
A¢et 016 B. S, the Beggary (Prevention) A¢t, 2018 B. S. are quite inadequate to tneet the
uceds of proper care, protection and guidarnce of the Nepalese childres who copsiitute
more than foriy.per cent of the population. There are of course other {aws which are
too permissive in ciuaracter, such as those having to do with the operation of motor
vechicles, voiing, citizenship. and rhe like. Legislsiion of such kinds ulso requires the
designation of some age limit above or below whieh s particular law, function, 65 else
responsibility does not apply. However. it would be of interest to nole 1hat the Fectory
Act distinguishes between a cbild in the age-group of 14 1o I8 years and one below 14
years of age. Similarly, the Beggary {Prevention) Act distinguishes between two age-groups,
but it defines those uoder 16 years of age as “‘Children” and those abave the age of )6 as
“adults” for the purpose of the Act. The Mofor Uebicles Aet gives the minimum age for
the pperation of motor vechicles ut 18 years For the purpose of inoculation the Nepaleselaw
specifies small-pox inpoculation 10 be given to children before the age of twelve. According
to the New Edncation Plan the age limit of primary school-going children has been reclass-
ified from Sto 11 1o 6-8 yerra, Meanwhile voice has been raised 1that minimum age for
mécriige must be raised and child marsisge should be cossidered as a state crime. There
Is a criticz] need for comprehensive child legislation, as well as @ need for improvement.
in the existing sociaf faws periainicg 1o childien.

Nepal is in the theoes of modernization. Amoog its deficiencies is clear~cut
unequivocal legislation pertaining to the three basic groupings of dependent children,

prodﬁctivcia_dun‘(s, aad dependent clders. [t should be that underlying all demands ard
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discussion on the soticlogy of development lies the concept of a social process which
is one of conflict, involving shifting bulances between functional age groupings’ I.
And.changes in any one of the three groups correspondirg by effect the stutus of the
other-two,

“Thestatus ofchildhood is not an independent developmenr, capable of modification,
at will and whibout regard to the gize and status of #}l the elements in the population,
The status of children in any society and ataoy particular time is a phasc a or product
of the larger process of the interaction berween the uge groupings of the entire society,
Not that child status is enticely 2 matter of the entire society. Not that child status js
eniirely a maiter of the acithmetic of population; the role of olher faciors. wdenlogical,
traditional, social, psychological, and cultural must he recognized.” 2. ‘

Patterns of Welfare

In U. K. the term ‘child’ or ‘children’ was understood to mean legitimate child or
children before the passing of Legitimacy Act of 1926. Since the coming ioto effect of
this Act, which adopted into English law the Rowman laiw doctrine of ‘post-legitimatien,’
certain categories of illepitimate children have been given legzl status. However, in
statemzals, dzeds or wills alike, a ‘child” is generally a legitimate child unless the context
indicate otherwise. There are exceptions to this rule particulerly in comnpeclion with
national insurance or family allowance.

Modera Eoglish law presciribes care for children who are: (1) deprived of mormal
home life; (2} in need of care and protection;.3) beyond parentsl control; (4) handicapped
in miod and body; {5) suffering from mental iliness. The care of these children is shared

by local authorities, voluntary organizations cr state institutions.

Care may last until the age 18 or may he extended to 21, if necessary. Children
under 17 may be brought before the Jurveaile conrts, As defined, these childien usually
fall into bad associztion through ek of pareriul contiol, fail to attend schaol, or who
are the victims of violence or immorality, Such childeen m#y be sent to an approved school
or commiited to the cars aof 4 probation efffcer or other fit persons. Children beyond
parcatal control if under 17, moy be brought before the Juvenile courts and deals with ag

~children in need of protection. Handicapped children may, under the Education Act of

1944, be provided with treatment and medical ex :mioation. Further assistance to children
betwezn 16-2! may be provided by the lacal authoiities under Nationgl Asgiricnee Agt
of 1947, -
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Foster care of children uati) age 1% is now regulated by the provicions of the
Children At 1958, Tie age may be extenced to eighieen. The narseries and Child Minore
Regotution d¢f of 1948 regulate homes providing day care for ehildren.

The employmeznt of children is regolated by the Chifdren and Young Perions dri of
1933, the Edacation Aet of 1944 and varicus se!s relating to feciories and shops and
inills,

Various rules peotect children in eriminal pioccedings, Provisions include separot-
ing childrea from adults, notification of procecding of the purents, guardians or local
authorities; of children during court irials. Corporal punishment was abolished by
the Criminal Justice ¢t of 1948, Charge against children are usually heard in juvenile courtg
and detention is prescribed in {astitytiens ather rthan the prisons.

The tendency of U.S. lsws has been to enlarge the rights of child or the measure
af protection offered him agrinst malusage, exploitaticn or haz vds to heulih, and need
for well-being,

. The majority of U.S. l2ws pertaining to children are found in states rather than in
federal statutes. However unider the Social Seearity Act of 1935 federa! grants-in-asid aed

federal Children’s Bureau have beer created.

Childrent’s Conrt in 1).5, i5 a tribunal for juvenile offenders wsually chzracterized by
distinetive procedures and distinctive methods of tretaiment of children found to be

delinqueznt.

In other countries, the upper limit of children subject to the juvenile court varies
between 16 10 21 bur the Nzpslese provision includes only thoese bzlow the age of '8.

Duspite serious problems which have beset the rapid aceptance of the juvenile
eourt throughout the world, it remaing one of the most viluible social inventions of
the modern period, '

Recamniendations:

1) Commissiop o study the preblems relating to Nepaless Children sheuld be fermed and
on its recommendation, enactiments should embrace all aspects of Nepulese child
welfare and development.

2) For the continuing safeguard of the interests of Nepalese Children, a Juvesite Conrt
after the model of a British Caurt; or a Fawily Conr! after the model of Canadian
Court should be established, with the erJecm/'a of making Jegal remedy availuble 1g

-all ¢hjldren in Nepal. :
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3) To pursue research in this field, a Children’s Bursau for the specific purpose of effecting
Research and Plaoniog in the field of child development should be constituted,

This Bureau should coordinate its activities with the Maternity and Child Health
Department of His Majesty’s Goverameat.



